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MATTER OF:  Ikard Manufacturing Ccmpany .
DIGEST:

l, 2Prior CAO decision held that once
contracting officer decides to conduct
new competit.on for reprocurenment, he
may not automatically exclude defaulted
contractor from that commeticion. Prior
GAO decision Gid not hold that defaulted
contractor has aviomatic right to
resolicitation.

2. Army's contention tliat every defzulted
contractor has cleacly demonstrated his
nonresponsibility as matter of fact and
law is without merit. Becauvse it is
necessary co view factual context within
which default occurs it would be improper
to lay down rule that defaulted contractor
need not ever be considered in reprocurement.

3. Because of relatively short period of time
in which reprocurement contract for critically
reeded item had ¢o be consummat2d and because
offerors solicited were familiar with con-
tractual requirements, (A0 finds no abuse cof
discretion by contracti. jy officer in limiting
reprocrement competition to prior rproducers.

4. Pritester failed Lo meet its burden of proof
on its allegations about its ability to supply
urget tly needed items in less time than offerors
Army had solicit.d since only evidence on matter
consisted of conflicting statements between Army
and protester.,
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Ikard Manufacturing Company (Ikard) protestn the
United Stztes Army Miesile Materiel Command's limiting
of the reprocurement action for a part used in the Nike
ilissile System after its contract to produce this patt
had been terminated for dafault. The Army restricted
the reprocurement to offercrs who had previously pro-
duced the part, Because Ikard had failed to deliver
any quantities of the part, it was deemed not to
qualify as a prior producer.

On March 22, 1977, the Army awarded to Ikard con-
tract DAAHOl-77-C~-0335 which called for 1,050 zach
Fastener, Flap at a total contract price of $14,595.
Delivery was reguired on August 19, 1977, 130 days
arter award., Ikard, however. did not deliver on this
date and the Army modified the cuntract, extending the
delivery date to Novemher 30, 1977. When ikard again
did not deliver, the Army issued a "show cause” letter
on Dacemtier 5, 1977. 1Ikard responded to the Arnmy's
letter on December 14, 1977. After reviewing the
reasons given by Ixard for failing to delivar on time,
the Army decided to forbear from terminating for default
and further extended the delivery date to April 30, 1978.
when Ikard still did no: deliver, the Army issued a
termination for default letter on May 25, 1978,

The Army states that because of Ikard's failure
to deliver after 425 days from the award oOf the contract
to it, there was at the time of termination a critical
nreed for the part because of a zero balance in the Army's
inventory and unfilled back orders with past dus delivery
dates from various missile installations. Consequently,
the Army's requirement for the part was upgraded from
4 low priority to a high priority.

on June 13, 1978, the Army:issued reyuest for
proposals (RFP) No. DAAHO1-78-R-0888 for the 1,050
Fasteners called for under the terminated contract.
The closing date for receipt of proposals wase June 26,
1978. nhecause the closing date was less than 15 days
from the datc of issyance, the solicitation was not
synopsized in the Commerce Business Daily.. See Armed
Services Procurenrnent Regulation (ASPR) § 1003.1(c)(iv)
(1976 ¢d.). The following price propasal~ vere received
by tue Army on June 26, 1978:
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Precision Specialty Corporation $18,375.00
Special Urojects Machine and Tool 12,600.00
Die and Tool Products. Inc. 12,253.50

In a letter dated June 30, 1978, and received by
us on July 5, 1978, Ikard prote«ted any award under
the RFP cn the basis that the Arnmy by restricting the
RFP to only three firms prevented free and open competi-
tion. Further, Ikard stated that as a result of the
reufrxction, it was prevented from submitting a quote
or’' Lffer even though i1. ‘ts opinion j.t could have been

_}‘:- mast rospons;ve offeror to the RFF.

TV PH@ '"ny on ‘Asouct 25, 1978, awarded contract

No. DAA!”‘;”ﬁ C~1155 tc: Die and Tool Products, Inc.,

for the prejluction of the fleeded park. The award vas
made pursuant tc A3TR § 2-i07.8{b)(3) (i) (1976 ed.)

which permits award during the pendency of a bid protest
when it is properly determined that the items being pro-
cured are urgently required. By a letter dated the same
date, the Army notified Ikard of the award.

tkard allenes that the cause of its failure to
deliver was difficulities witn a particular subcontractor
and that at the time the Army terminated its contract it
had just received the last subcontractor item. There-
fore, according to Ikard, at the time of termination all
materials required for the manufacture of the cantract
part were "in-house." Ikard contends that the Army was
aware of this sitwvation. Ikard, then, questions the
necessity of the reprocurement solicitation to prior
producers because it could make delivery of th: required
part earlier than any other manufacturer and at a more
reasonable pri«a

The Army acknowledges that a limited procurement
is not a preferred procurement method. Nevertheless,
the Army states that a limited procurement was justi-
fied here because of the zero kalance of the contract
part and because of the time invelved in ordering the
documentation needed to solicit by formal advertising.
The Army also states that it has no intention of meking
the item sole source or noncompetitive for future re-
guirements. With regard to Ikard's contention that it
had all the materials needed for manufacture in-hcuse
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at the time of termination, the Army states that Ikurd
did not provide sufficient evidence that it could be
responsive to the requirements ia the rer*ocurement
soliritation,

In responsc to the Army, Ikard argques that it is
good common Jjudgment that if a manufacturer has all the
materials for the nart on hand and if some of these
materials vequire a long leedtime for delivery from
subcontractors, the manufacturer having the materials
on hand can deliver the required quantity of parts
earlier than someone havinq to start from "scratch."

Ivard disputes the Armv's contention that it lacked
sufficient cvidencs that Ikard could be responsive to

the requiremenis o the reprocuremeént solicltation.

Ikard contends that the Army had complete knowledge of
the fact that it had in-hous~ all the parts and materials
required for manufacture. Ikard alleges that it informed
the Army of this situatinn during an April 13, 1978,
meeting and by a letter dated April 21, 1978,

The Army contends that our decision in PRB
Uniforms, Inc., 56 Comp. Gen., 976 (1977), 77-2 CPD 213.
to the extent that it appears to hold that a default
Government contractor has an "automatic right” to be
resolicited, is inconsistent with relevant ASPR provi-
siors and with the intent of Congress as expressed in
10 U.5.C. 5 2202 under which ASPR was promulgated.

The Army vefers tc subparagraphs (a) and (b) of ASPR
§ B-602,6 which is entitled "Repurchase Against Con-
tractor's Account." These subparagraphs provide in
pertinent part as follows:

"(a) Where the supplies or services are
still required after termination, repurchase
of supplies or services which are the same as
or similar to those called for in the contract
shall be made aqainst the contractor's account
as soor as practicable after termination. Such
repurchase shall bhe at as reasonable a price as
pra‘ticable considering the quality required by
the Covernment and the time within which the
supplies or services are required.* * * (Under-
scoring added.)
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"{h) . If the repurchase is for
a quantity nct in excess of the un-
delivercd quantity terminated for
default, the re?uirements of 10 U.S.C.
2304(a), with respect to formal adver-
tising, are inapplicablz, Lovever, the
PCO may use formal acdvertising procedr res.
If th2 PCO cecides to negotiate the repur-
chase contract, he may either (1) use any
authority listed in 3-20] through 3-217
(10 U.5.C.2304(a)(1)-117), as appropriate,
or (2) if none of thouse authorities to
negotiate is used, the contract shall
igentify the procurement as a repurchase
in accordance with the provisjions of the

fefault clause in the defaulted contract,
* &N

The Army argues that in electing not to resolicit
Ikard it acted strictly in acceordance with the broad
discretion lawfvﬁly conferred under ASPR § 8-602.6 and
in strict furthrance of the stated conjressional pur-
pose for which the regulation was promulgated The
Army points out that nowherz does ASPR § 8-602.6 re-
quire resolicitation of a defaulted contractor. The
Army further states that no court or administrative
board has ever held that resolicitation of a defaulted
contractor is a prequisite in reprocurement acticn.
Therefore, it is the Army's position that a defaulted
contractor's automatic "right" to resolicitation is
clearly nonexistent unpder the establishes law of Gov-
ernment contractinag.

In PRB Uniforms, Inc.,isupra, we held that while
the statutory requirement that contracts be let after
competitive bidding is not applicable to reprocurements,
once the contracting officer decides that it is appro-
priate to conduct a new competition for the reprmncure-~
ment, he may npot automatically exclude the defaulted con-
tractor from that competition. Otherwise, such exclusion

would constitute an improper premature determination of
nonresponsibility. We alno pointed out that our prior
cases stating that the defaulted contractor could ove dis-
regarded as a source of supply either arosc out of a

proper solc-source reprocurement or were essentially predi-
cated on the nonresponsibility of the defaulted contractor
for the repurchase contract. Our decision, then, dealt
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essentially with whether a defaulted contractor could
be regarded as per se nonresponcible for the reprocute-
ment contract.

The Army states that its contracting officers
usually do not terminate defaulting contractors even
when they have a clear right to do so, unless they con-
clude that they have no reasonable expectation of obtain-
ing the needed surplies from the Sdefaulting contractor.
In this regard, the Army arques that as a general rule o
defaulted contractor has clearly demcnstrated his nonre-
sponsibility as a mattey of fact and law. A reguirement
that contracting cfficers resclicit a defaulted contrac~
tor is in the Army's opinion an unwarranted invasion of
their broad discretion to reprocure upon such terrs and
conaitions as are appvopriate.

e note, howcver, that the hoards of contract
appeals dc not exclude a defaulted contractor from
participation in the reprccurement process regardless
of the circumstances. See World-Widny Development Co,,
In~,, ASBCA Nos. 16608, 16717, 73-2 nCA 10, 249, affirmed
on reconsideration 74-1 BCA 10, 474; Tom W. Kaufman Co.
GSRCA 4623, It is true that these decisions concern the
Governmeént's requirement to mitigate its damages before
assessing the defaulted contractor with any excess costs
for reprocurement, Nevertheless, we believe they do
stand for the proposition that because it is necessary to
view the factual context within which a “=fault occurs,
it is iwproper to lay down any hard-and-fast rule that a
defaulted contractor need not ever be considered in a
reprocurement,

with regard to the contracting officer's right co
reprocure upon such terms and in such a manner as he
deems appropriate, we have recenrly held that the con-
tracting officer does indecd have consideravle latitude
in determining the appropriate mechod of reprocurement,
provided his actions are reassnable and consistent with
the duty to mitigate cdamages. Sec Hemet Vallev Flving
Service, Inc., 57 Comp. Ger.____ (B-191922, August 14,
1978), 78-2 cPh 117. It is only when the contracting
officer decides to conduct a new comprtition for the
reprocurement that he cannot choose to igrnore the
requlatory provisions applicahle to competitive pro-

curemente, Beaeer Mgl Lo Bledan @i T s,
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Consequently, we sce no basis tor the Army's
contention that our decisions in this area are
inconsistent with the relevant ASPR regulations ’
concerning reprocurement £nllowing default.

We do not, however, believe that the prote=st.d
preccurement is objectionable, Because of the rcla-
tively short period of time in which a contract for
the critically needed quantity of parts had to be
consummated and because the offerors that were so-
licited were familiar with the contractual require-
ments, we find no abuse of discretion by the cvon-
tracting officer in limiting the reprocurement
competition to pri~r producers. Se¢ Nationwide
Building Maintenance, Inc., 1B-186602, December 9,
1976, 76-2 CPD 474, This Office will take'no ex-
ception to the actions of the contracting nfficer
in the absence of any indiration that he abused his
discretion by limiting competition. Sce Non-Lincar
Systems, Inc.; Date Precision Corporation, B-1£3683,
Octcber 9, 1975, 75-2 CPD 219. We have in the past
also indicated that the Government's interest in ob-
taining maximum competition is to be weighed against
a bona fide administrative determination that the
exigencies of a particular procurement are such that
the delay involved in obtaining maximum competition
would adversely affect the Government's interest.

36 Comp. Gen. 809 (1957).

As to lkard's allegations that it could have
supplied the urgently needed parts in much less time
than the offerors whom the Army solirited, the record
shows only conflicting statements o:f fact between the
Army and Ikard. The protester has the burden of
affirmatively proving its case. This burden has not
been met where the conflicting statements of the parties
constitute the only evidence. A. J. Fowler, BR-19163%,
October 3, 1978,

Accordingly, lkard's protest is denied.
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Deputy Comptroller General
of the United States
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